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use of credit 

(a) Whoever knowingly in a transaction affecting int 

foreign commerce, uses or attempts or conspires to 
counterfeit, fictitious, altered, forged, lost, stoler 
fraudently obtained credit card to obtai™ money, goods, 
services, Or anything else of value which within any 
period has tlue aggregating $1,000 or more; or 

(b) Whoever, with unlawful or fraudulent intent, trans- 
ports or attempts or conspires to transport in interstate or 
foreign commerce a counterfeit, fictitious, altered, foryed, 


lost, stolen or fraudently obtained credit card knowing the 


Same to be counterfeit, fictitious, altered, forged, Jost, 


stolen, or fraudulently obtained; or 


Whoever, with unlawful or fraudulent 
instrumentality of interst reign commerce 


>, 


ransport a counterfeit, fictitious altered 
stolen, or fraudulently obtained credit -ard knowing 
same t De counterfeit, fictit lous, altered forged, 
fraudulently obtained; or 
Whoever knowingly rece 
Cransport money, goods, servic 
for interstate 
(l) within any one-year period 


2) has moved in or is 


\r more, 
ltutes inters 4 ) ) ign commerce 
ained with a counterfeit, fictitio 
, Stolen, or fraudulently obtai 
Whoever knowingly receives, conceals, 
Or transports in interstate or foreign commer 
tickets for interstate or foreign transportat 
within any one-year period have a value aggrega 
more, and (2) have been purchased or obtained with one or 
more counterfeit, fictitious, altered, forged, lost, stolen, 
Or fraudently obtained credit cards; or 


(z) Whoever in a transaction affecting interstate or 


foreign commerce furnishes money, ;roperty, services, or 


anything else of value, which within any one-year period 


a value aggregating $1,000 or more, through the use of 


any counterfeit, fictitious, altered, forged, lost, stolen, 


Or traudently obtained credit c i knowing 
be counterfeit, ictitious, altered, 

Or fraudulently obtained -- 

shall be fined not more than 


than ten years, or 


is added 


purpose of 


—. : a5 
mm credit 
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the making of 

telephone, to the e 

an American Express Credit Card, 
account number(s), n order t 


the us 


be suppressed upon 


failed, at the suppression 


he defendant intelligently 


remain silent, and 


neari 


STATEMENT F THE CASE * 


Ordered air 
Older of an American Expres 
used numbers tnat he had made 
isement. 
were mailed 
iod 
ver $5,000.00. 
Same period, the 
Order houses by making 
same representations that 
Oo Alleghany. Detendant rece 


goods. 


Snower and 

idmitted two men 
‘ntified themselves 
R-1l1). Kitchen b 


with them into his living room (A-16, TR-12). Scattered 


around were “airline tickets, envelopes with return address 


of Alleghany Airlines (etc. (A-19, TR-16). Then the 


* References are to: "A" Appendix and to "TR" 


Suppression Hearing 6 /76 


counts 


the 


After 


Court 


referred 


credit ca 


in excess 


use of ‘titious credit 


aggregating at as $500.00 


to activities within a one-; 


indictment, detendant was assigned 


A 


motion to dismiss the indictment 


counse] 


was 


4 


le 


>| 


4 


nied, 


representa 


purview 


lous. sce 


with the requisite intent to defraud, would be proscribed 


by Title 18 U.S.C 1343, is an affirmative indication that 
Congress was not addressing itself to as broad a spectrum ot 
transactions as the Government contends. 

Any ambiguity in the meaning of "fictitious credit 


card" must be resolved in favor of lenity toward the defen- 4 


dant and the statute strictly construed. U.S. v. Emmons, 


LG U.Se 396, 411 €29'72). 
The factual situation itself can be categorized, as 
One in which Alleghany relied solely upon the defendant's 


A => 


Oral representation that he was the holder of an American 
Express Card. This in contradistinction to the situation 
that Congress was addressing itself. to, that of a retailer 


relying upon the. consumer's assertion that a third party 


will ay for the purchase in conjunction with the presen- 
P in _ conjuncti E 


tation of some physical evidence of the issuer's liability 
provided to the consumer by the issuer. The presentat.on 


4 


of commercially reliable,"physical evidence" over the tele- 


phone cakes uS into the sphere of electronic funds transfer 
and is therefore beyond the scope of 1644. 

In conclusion, the construction urged upon the Court a 
1s consonant with sound principles of interpretation. 

The. Court below found that Congress intended for 


"fictitious edit card" to be understood in two separate 


and distinct senses. By so doing, the substantive scope of 


‘ard" has been extended to oral represen- 
addition, the language in the 1974 amendments 
atute becomes anomylous. 


rast, the meaning urged by- defeneant would 


ing upon the proof required of the government 


ituation. In the case involving a "lost, 
fraudulently obtained" credit card, 
card, who might be arguably ignorant 


card's Origin, would be liable for knowledge that the 


card was fictitious, if it could be shown that the individual 


did not intend for the "holder" indicated on 


be legitimately bound, regardless of whether 


POINT 2. 


TO THE 
_ POSTAL INSPECTORS, WRITTEN AND ORAL, SHOULD BE 


SUPPRESSED. 


THE STATEMENTS MADE BY THE DEF ENDANT 


The record shows clearly that the items seized were 
almost without exception within the "plain view" of the 
Postal Inspectors upon their entry into the defendant's 
living room (A-16, 18). 

The inspectors appeared to the defendant to be civil 
agents engaged in a routine investigation. The Miranda 
Warnings, though contained in the lengthy small type of 
the "Waiver and Authorization" (Exhibit #1) and. read to 
the defendant were accompanied by an explicit statement by 


the inspector that it was not a waiver (A-17). 


hough defendant may have said he understood his 

rights, the record does not sustain this legal conclusion. 
The dubious block letter heading of the Waiver Form and 
the lack of explicit reference in the Miranda Warnings 
Criminal proceedings serve to detract gnificantly 
the quality of the government's proof. 

The defendant's position is Simply 
of his right to have counsel present and 
was not knowingly and intelligently made. 

fhe rights read to the defendant did 
notice that criminal proceedings were -ontemplated 


the defendant saw the situation as one in which 


would assume that the matter would remain civil. 


he defendant's 


position that as a matter of fact, he did 


The background and experience of the def 


devoid of any prior criminal activity. To date, he h 
been employedfor over four years in institutional employ 
ment 

The conduct which brought about the inves 
showed a lack of criminal planning or foresight, 
defendant's admission of the inspectors 11s living room 
(A-12) 


The most revealing F the record is 


by Mr. Harm to defendant as he purpose 
visit to the Post Office, to w : "so we 
the problem" 

The princi con diction in the 
the factual ques of whether mention 
defendant to repay the airlines. St 
who had made reference during his 
dant to "mail fraud" did not 
defendant with regard to 
(TR= 39). The defendant, on th 
cussing the matter, and was surpr 
poor 

The factual question 
(A-34) was not expressly resolved 
In concluding that the yovernment 
on the r ‘-t of what defend: 
said he understood" 34) the District Cc 
include in its analysis the background and 
the defendant as it appears on the record. 


Note that Mr. Harm helped the 


Statement in both generalities 


Note that what Mr. 
, May be precisely 
Memorandum (A-33) 
District Court 


formalities. 


ourt 


failed 


experience 


Harm 


refers 


quoted 


to 


Record, as a whole, does not sustain the 
that the government has carried its heavy burden 
a knowing, inte igent waiver. government 
a heavy one, and there 


Walver. U -ed States v. 


Also see Coughlan v. United States, 


to “heavy burden of Proving a waiver 


Court 

ctment, and (2) denying the defendant 
moti for suppression cf certain evidence, and, 
tion, thereby vacating the Judgment of 
against hin and for any further relief which the Court 


Should deem appropr:’ ate and Just. 


